
 
 

CITY COUNCIL SPECIAL MEETING  
AND STUDY SESSION 

NOTICE & AGENDA 
Tuesday, July 05, 2011 

5:00 PM 
CITY COUNCIL CHAMBER 

          
 

City Council Meetings can be viewed live on Channel 11 (Cox Cable) and are also available for viewing 
on demand at http://www.peoriaaz.gov/content2.aspx?id=2151. 

 

MUNICIPAL OFFICE COMPLEX 
8401 W. MONROE STREET 
PEORIA, AZ 85345 

 
 

CONVENE: 
ROLL CALL: 
 
FINAL CALL TO SUBMIT SPEAKER REQUEST 
FORMS: 
 

CONSENT AGENDA 
 

CONSENT AGENDA:  All items listed with “C” are considered to 
be routine or have been previously reviewed by the City Council, 
and will be enacted by one motion.  There will be no separate 
discussion of these items unless a Councilmember so requests; in 
which event the item will be removed from the General Order of 
Business, and considered in its normal sequence on the Agenda. 
 
CONSENT
 

 – New Business: 

1C 

Pursuant to A.R.S. § 38-431.03:  Discussion and 
possible action to authorize the holding of an Executive 
Session for the purpose of Consultation with the City's 
attorneys and staff concerning the City's position in 
discussions with the Seattle Mariners and San Diego 
Padres regarding contract renewals for the use of the 
Peoria Sports Complex. 

Authorization to Hold an Executive Session 

 
STUDY SESSION AGENDA 

 

1. Legal Issues Impacting City Council 

Subjects for Discussion Only: 

 
 
 
 

 
 
 
CITY COUNCIL: 
 
Mayor 
 Bob Barrett 
 
Mesquite District 
 Cathy Carlat, Vice Mayor 
 
Acacia District 
 Tony Rivero 
 
Ironwood District 
 Dave Pearson 
 
Palo Verde District 
 Ron Aames 
 
Pine District 
 Carlo Leone 
 
Willow District 
 Joan Evans 
 
 
 
 
 
 
 
 
City Manager 
 Carl Swenson 
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CALL TO THE PUBLIC:  (NON-AGENDA ITEMS) 
 
Your comments pertaining to City Council business are welcome. 
However, if you wish to address the City Council, please complete a 
Speaker Request Form and return it to the clerk before the call to order for 
this meeting. The City Council is not authorized by state law to discuss or 
take action on any issue raised by public comment until a later meeting. 
 
ADJOURNMENT 
 
NOTE:

 

  Documentation (if any) for items listed on the Agenda is available 
for public inspection, a minimum of 24 hours prior to the Council Meeting, 
at any time during regular business hours in the Office of the City Clerk, 
8401 W. Monroe Street, Room 150, Peoria, AZ 85345. 

Accommodations for Individuals with Disabilities.  Alternative format materials, sign 
language interpretation, assistive listening devices or interpretation in languages other 
than English are available upon 72 hours advance notice through the Office of the City 
Clerk, 8401 West Monroe Street, Room 150, Peoria, Arizona 85345   (623)773-7340, 
TDD (623)773-7221, or FAX (623) 773-7304.  To the extent possible, additional 
reasonable accommodations will be made available within the time constraints of the 
request. 
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Rev. 12/2010 
 

 
 
CITY OF PEORIA, ARIZONA RPT #:________ 
STAFF REPORT 
 
Date Prepared:  June 27, 2011        Council Meeting Date: July 5. 2011          
______________________________________________________________________  
  
TO:   Honorable Mayor and Council 
 
FROM:  Steve Kemp, City Attorney  
 
SUBJECT:  Legal Issues impacting City Council 
 
 
SUMMARY:  One of the goals that I have for the City Attorney’s Office is to 
provide general updates on legal issues of interest.  With a new council member, I have 
developed a presentation on Legal Issues impacting City Council.  The presentation will 
cover four issues: 
 
 Open Meetings Act and Serial Meetings 
 Who is the Client? 
 Attorney-Client Privilege 
 Public Officials Liability 
 
A copy of the PowerPoint presentation will be attached to this communication.  Should 
the Council have specific legal situations based on this presentation that you desire to 
discuss, I would suggest that the matter be placed on the agenda for a future executive 
session.   
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CONTACT: Steve Kemp, City Attorney, 623-773-7331  
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Legal Issues impacting City 
Council
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 Guidelines for this discussion
 General information, if council members have 

specific questions on a legal issue, they can be 
addressed in a subsequent executive session.
 One of the City Attorney goals is to provide more 

general legal updates on issues to our clients, this 
discussion is one of those updates.
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 Peoria  City Councils have been successful in 
negotiating these issues.
 No Open Meeting Law complaints sustained 

against City Council in over 20 years.
 No Personal Liability Claims against City Council 

since 1991.
 No unwarranted claims of use of Attorney-Client 

privilege in many years.
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 Who is the Client?
 Attorney-Client Privilege.
 Immunity v. Liability.
 Open Meetings Act and Serial Meetings.
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 Who is the Client?
 Under the Rules of Professional Conduct, which 

govern the practice of law, the Organization, 
City of Peoria is the Client.
 The organization may act through its governing body, 

(City Council) or through its management.
 Ultimately, the City Council sets the final direction for 

the organization as the client.
 Individual City Council Members are clients to the 

extent they need legal advice regarding the 
performance of their duties.
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 Duties of the City Attorney.
 Duty of loyalty to the body(city council).  Except 

for constituent matters, the advice that is 
provided is given to the entire body, even if only 
requested by one council member.
 Direction must come from the body, Again, 

except for constituent matters, direction must 
come from the council as a whole.
 Limited direction from the Mayor in his capacity 

as the presiding officer of the council.
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 While the City Attorney may have multiple 
representatives of the entity that they 
provide legal advice to, ultimately the 
Governing Body (City Council) is the ultimate 
client representative.

 Occasionally, there can be conflicts between 
the duty of loyalty to the entity and an 
individual council member, in such cases it 
may be necessary to provide separate 
counsel. 
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 Definition.  Conversations with legal counsel 
for the purpose of obtaining legal advice
cannot be disclosed by the attorney.

 The Governing Body (city council) can waive 
the privilege.

 The privilege does not prevent disclosure of 
information regarding criminal conduct.
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 What is not privileged
 The fact that you met with an attorney and who 

they are.
 The date that you met with the attorney.
 The amount of time you spent meeting with the 

attorney.
 The general subject of the matter.
 Discussions with legal counsel that do not involve 

seeking legal advice.
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 What is Privileged?
 Questions asked legal counsel seeking legal 

advice.
 Legal advice given by the Lawyer to the Client.
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 Public Officials Liability
 Immunity—Public officials have immunity only

when you are acting in a legislative capacity.
▪ For example, Council members have broad latitude in 

what is said during a council session.
▪ Council members have immunity for making particular 

legislative choices.
▪ Council members have immunity for making particular 

budget choices.
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 Immunity—Why is it important.
 Possibility of personal liability in areas such as civil 

rights, employment discrimination, sexual 
harassment.
 Possibility of extensive city liability for official acts 

of a city council, the council members may avoid 
liability, but the City may not.
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 Public officials liability
 No immunity when council acts in an administrative 

capacity, such as hiring employees, directing 
employees, establishing conditions of work and 
compensation.

 No immunity for adoption of or implementation of 
policies that violate rights provided under the Arizona 
or United States Constitutions.

 No immunity for criminal acts or civil misconduct such 
as employment of relatives, conflict of interest, 
financial disclosures.
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 Safe Harbor
 A.R.S. 38-446.  Acts based on written opinions; 

immunity.  
Notwithstanding any provision of law to the 

contrary, no public employee or officer is 
personally liable for acts done in his official 
capacity in good faith reliance on written opinions 
of the attorney general issued pursuant to section 
41-193, written opinions of the county attorney of 
the county, written opinions of the city or town 
attorney of the city or town….
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 From 1974 – 1990’s most violations involved 
failing to place on agenda’s matters involving 
official action; or having improper executive 
sessions.

 Advent of technology has resulted in a new 
area of violation:  serial meetings between 
members of a governing body on matters 
that have or will involve official action.

19



 Serial meetings
 At any one time, such meetings involve only a portion of a 

legislative body, but eventually involve a majority.
 The problem with serial meetings is the process, which 

deprives the public of an opportunity for meaningful 
participation in legislative body decision-making. 

 The Arizona Attorney General has held that a majority of 
the members of a legislative body shall not, outside a 
meeting…use a series of communications of any kind, 
directly or through intermediaries, to discuss, deliberate, 
or take action on any item of business that is within the 
subject matter jurisdiction of the legislative body.
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 The serial meeting may occur by either a “daisy-chain” or 
a “hub-and-spoke” sequence. 

 In the daisy-chain scenario, Member A contacts Member 
B, Member B contacts Member C, Member C contacts 
Member D and so on, until a quorum has discussed, 
deliberated or taken action on an item within the 
legislative body’s subject matter jurisdiction.

 The hub-and-spoke process involves, for example, a staff 
member (the hub) communicating with members of a 
legislative body (the spokes) one-by-one for a decision on 
a proposed action,11 or a chief executive officer briefing a 
majority of members prior to a formal meeting and in the 
process, information about the members’ respective views 
is revealed and communicated to each other. 
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 Electronic Communication (“E-mail; text 
messaging) cannot be used to engage in 
serial meetings using the daisy chain or hub & 
spoke methods.
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 Questions?
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