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 OPINION NO. 96-04 
 
 
TO:  Councilmember Ella Makula 
 
FROM:  Stephen M. Kemp, City Attorney 
 
DATE:  July 26, 1996 
 
SUBJECT: Opinion Request 
 
 
  
 
 
QUESTION:  
 
What extent may I be involved on a personal basis with assisting 
the City in the sale of real property. 
 
 
OPINION: 
 
For purposes of this opinion I have outlined the circumstances 
referred to in your letter of June 13, 1996. 
 
 I am requesting a written letter of opinion on my involvement 

on the 57 acres.  As a member of the Economic Development 
Committee and also my involvement in the development of the 
city as a Council member, was it unreasonable for me to try 
to locate a buyer on the 57 acres while we had a buyer in 
escrow?  After speaking with the attorney, at their 
direction, I did pass information to potential new buyers and 
I would like it in writing that my actions were in the best 
interest of the City and that there was no conflict of 
interest.  Also if I have knowledge of a situation or 
transaction, should I bring it to the attention of the 
Council. 
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There are two types of conflicts of interest, economic and 
incompatibility.   
 
A. Economic Conflict 
 
The starting place for economic conflicts of interest in Arizona 
is A.R.S.§ 38-503.  Subsections A & B provide: 
 
A. Any public officer or employee of a public agency who has, or 

whose relative has, a substantial interest in any contract, 
sale, purchase or service to such public agency shall make 
known that interest in the official records of such public 
agency and shall refrain from voting upon or otherwise 
participating in any manner as an officer or employee in such 
contract, sale or purchase. 

 
B. Any public officer or employee who has, or whose relative has 

a substantial interest in any decision of a public agency 
shall make known such interest in the official records of 
such public agency and shall refrain from participating in 
any manner as an officer or an employee in such decision. 

 
A substantial interest is any interest other than a remote 
interest.  A remote interest is defined in A.R.S. §38-502.10. 
 
Under the conflict of interest law, you are prohibited from 
participating in the decision of the City Council on the sale of 
property, if you will receive a direct economic benefit or 
detriment from the sale of the property.  A.R.S. 38-502.10(i).  In 
the set of facts outlined above, I do not find an economic 
conflict of interest. 
 
B. Incompatibility Conflict 
 
The second type of a conflict of interest is the doctrine of 
incompatibility.  This occurs where a public office holder 
maintains two positions with conflicting duties such that they are 
not able to perform their duties for one position without 
breaching their duty of loyalty to the other position. 
 
As a City Council member you have a fiduciary duty to the citizens 
to act in the best interest of the City.  At the same time as an 
employee of a company, you have a duty to fully perform within the 
scope of work of your position with your company to the benefit of 
your employer.   
 
Reviewing the facts contained in your letter separately, it would 
not appear to be incompatible with your duties as a City Council 
member to direct other interested parties to the City who may 
desire to acquire City property.  It would be incompatible for you 
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to take any steps to undermine or violate the terms of an existing 
contract entered into by the City to sell property by assisting a 
third party to engage in acts interfering with the contractual 
relations between the City and its buyer. 
 
It is assumed for purposes of this opinion that all information 
passed on to interested parties consisted of public record 
documents.  As such these documents are available for public 
disclosure.  Providing these documents to interested third parties 
is not incompatible with your duties as a City Council member.  
Obviously, information from executive sessions or privileged 
information could not be provided. 
 
It is assumed that each City Council member will bring their 
unique backgrounds and interest to the Council.  As such, you may 
have background or information that will be relevant to a topic.  
It is appropriate that you bring such information to the attention 
of the Council.  The concern arises when such information may 
result in a economic benefit or detriment to you in your personal 
employment.  When such a situation occurs, you would have an 
economic conflict of interest and would need to recuse yourself 
from participation in the matter. 
 
The basic rule that must be followed is that if your two positions 
are incompatible, due to conflicting interests, the Arizona law 
requires that you identify your conflicting interest in writing to 
the City Clerk and not participate in the matter.  Should you have 
questions regarding your legal obligations you may request an 
opinion from this office.  Such an opinion provides immunity 
against subsequent liability. 
 
If you should have any further questions, please do not hesitate 
to contact me. 
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