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 OPINION NO. 94-04 
 
TO:  Kevin Kadlec, Public Services Director 
 
FROM:  Stephen M. Kemp, City Attorney 
 
DATE:  June 21, 1994 
 
SUBJECT: Requirements of A.R.S. §49-746, on the provision of 

solid waste disposal services. 
  
 
QUESTION:  
 
When does the City's obligation commence under the terms of A.R.S. 
§49-476. 
 
OPINION: 
 
The relevant statute provides in part: 
 
A. A municipality of this state, with a population exceeding 

sixty thousand, shall not prohibit or unreasonably restrain a 
private enterprise from delivering commercial or industrial 
recycling services or commercial or industrial solid waste 
management services within or to the municipality. 

 
Currently, the City of Peoria prohibits the provision of solid 
waste management services by all parties except the City itself. 
 
The first question to be answer is: Does this statute preempt the 
authority of Charter Cities to enact their own legislation.  The 
general rule to determine preemption is whether the legislature in 
enacting the law (1) completely regulated the subject and (2) 
indicated a need for uniformity across the state. 
 
In this case the plain language of A.R.S. §49-746 indicates the 
legislatures intent to apply the statute to all municipalities of 
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this state exceeding sixty thousand persons.1  Secondly, in A.R.S. 
§49-704, the legislature indicated a clear intent to impose 
uniformity across the state and preempt cities.  Therefore it is 
our opinion that A.R.S. §49-746 applies to charter cities. 
 
The second question to answer is when is the population determined 
for purposes of applying the statute.  The basic principle in 
finding the meaning to the statute is to give effect to the state 
legislature's intent.  The question arises does an estimate of 
sixty thousand persons suffice or is an actual census required.  
The answer can be determined from the fact that the legislature 
has indicated that population estimates may be prepared and used 
for some purposes.  See, A.R.S. §41-1954.  Duties of Department of 
Economic Security; A.R.S. §41-562, Duties of Economic Estimates 
Commission. 
 
In this case, the legislature has not authorized the use of 
estimates.  Further, in this year's legislative session, S.B. 1183 
was introduced authorizing the use of estimates.  Obviously, if 
the legislature believed estimates could be used, no need would 
exist to amend the law.  Therefore, we must conclude, that the 
reference to population, means actual population as determined by 
a decennial or mid decennial census. 
 
The final question is what does the ordinance require of the City: 
 First, the ordinance is mandatory.  The use of the term "shall" 
indicates a mandatory provision, unless the context explicit 
indicates otherwise.  Matter of Guardianship of Cruz, 154 Ariz. 
184, 141 P.2d 317 (App. 1987)  The end result is that assuming the 
1995 decennial census determines that Peoria has more than sixty 
thousand persons, this statute will apply. 
 
The statute will require that the City permit not less than seven 
companies to operate in the City.  The city may require 
franchises, bids and other processes to regulate the providers, so 
long as the rules promote the availability of these services and 
promote competition.   
 
Therefore, it is our conclusion that once the City of Peoria has a 
census determined population of more than sixty thousand persons, 
the City will have to permit private enterprise to deliver 
commercial and industrial solid waste services to customers within 
the city.  If you should have any questions, please do not 
hesitate to contact me. 
                     
    1 It should be noted that when the legislature enacted this law 
in 1988, the only cities in Arizona having more than sixty 
thousand persons according to the 1985 census were charter cities. 
 Phoenix, Tucson, Mesa, Glendale, Tempe, Scottsdale and Chandler. 
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cc: Honorable Mayor and Council 
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